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State to amend the information the day of the trial?
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IN THE SUPREME COURT OF THE STATE OF UTAH
STATE OF UTAH,
Plaintiff-Respondent,

Case No.

20249

-vRODNEY JAMES RAMON,

P r i o r i t y No. 2

Defendant-Appellant.
STATEMENT OF THE CASE
Defendant, Rodney James Ramon, was charged with Theft
by Receiving, a second degree felony, in violation of Utah Code
Ann. S 76-6-408 (1978).
Defendant was convicted of Theft by Receiving, in a
jury trial held June 22, 1984, in the Third Judicial District
Court, in and for Salt Lake County, State of Utah, the Honorable
Jay E. Banks, Judge, presiding.

Defendant was sentenced by Judge

Banks on August 22, 1984, to an indeterminate term of not less
than one year or more than fifteen years at the Utah State
Prison.

Defendant was granted a stay of the sentence and placed

on probation.
This appeal is a companion case to State of Utah v.
Minnette Riedman, Case No. 20250, also pending on appeal.

The

issues raised in both appeals relating to the amendment of the
information are virtually identical.
STATEMENT OF FACTS
On the morning of December 9, 1983, the employees of
Western States Sheet Metal discovered that the business had been
burglarized (R. 258). A quick survey of the premises led Ralph

Montrone, owner of Western States, to believe that three coils of
sheet copper totaling approximately 10f000 pounds, and about 500
pounds of pie-shaped scrap copper had been taken (R. 258, 259).
No actual inventory was completed until about 5:00 p.m. that
evening (R. 260).
Giving the original estimate of losses to his daughter,
Laura Montrone, Mr. Montrone asked her to call the local salvage
yards to alert them of the loss and request their help in
recovering the material (R. 192, 259). Laura Montrone contacted
Minnette Riedman at Industrial Salvage prior to 9:00 a.m. and
gave her a description of the missing copper (R. 195-196).

The

description included the words "sheet", "coil", "18 inches wide"
and •'pie-shaped scrap" (R. 488-89).
Subsequently, two men (George Linam and Sam Mackie)
arrived at Industrial Salvage with a 1300 pound coil of copper
sheet and some additional pieces of copper, both scrap and
fabricated (R. 161-162).

The copper was weighed and a price

quoted (R. 169, 170). Linam was given a receipt for the copper
which he then took to Ms. Riedman who confirmed the purchase of
"light copper" and paid Linam the current rate (R. 170).
As the transaction with Linam and Mackie was being
completed, an employee of Western States, Roger Lee Valentine,
arrived at the office of Industrial Salvage (R. 221). Valentine
described the loss to Ms. Riedman who acknowledged the call from
Laura Montrone (R. 223-24).

Valentine asked if any copper had

been purchased that day (R. 224). Ms. Riedman denied purchasing
any copper (R. 225). At that time the defendant, Rodney James
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Ramon, owner of Industrial Salvage, entered the office (R. 225).
Valentine again described the copper taken from Western States.
The defendant stated that such items were not seen very often and
suggested that Valentine check with another salvage company (R.
225-26).

As Valentine was leaving the premises, he noticed some

fabricated copper panels in a nearby shed (R. 228). Valentine
immediately left the premises and notified Ralph Montrone (R.
228).
Prior to the conversation with Mr. Valentine, the
defendant visited the non-ferrous shed where copper and similar
metals are weighed and purchased (R. 514). Defendant observed a
•big pile" of "wide" copper on the scales (R. 515-16), and told
his employee, Bob North, to get the metal boxed and loaded as it
was "red hot" (R. 516, 565).
Approximately one hour later (R. 521) Valentine, Ralph
Montrone, and Joe Sudbury (a Western States employee) returned to
Industrial Salvage.

Montrone and his employees requested

permission to examine the premises (R. 265, 523). About twenty
minutes after making the initial request, the three men were
permitted to examine the shed where Valentine had earlier seen
the fabricated copper panels (R. 266, 268, 523). The only copper
found during this search was some scrap copper with white paint
spots (R. 270).
Later that day, several Western employees and members
of the Montrone family observed a cardboard box containing
fabricated copper located near the rear fence of Industrial
Salvage (R. 276-78).

They then notified the police.
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Prior to the arrival of the police, defendant entered
the office and told Ms. Riedman to call his attorney. He then
asked her for the sales book (R. 526) , told her to make an
•excuse or fairy tale" concerning the location of the book (R.
560), and he placed the book in a storage compartment in the
ceiling above the office bathroom (R. 526).
Upon arriving at Industrial Salvage, the three
investigating officers (Detective Wade Wayment, Detective Bruce
Smith and Officer Kyle Jones) served an investigative subpoena on
defendant and Ms. Riedman, requesting that all purchase records
for that day be produced (R. 327, 528). An incomplete record was
shown to the officers with the explanation that the remainder had
disappeared after the "vigilantes" were in the office (R. 328,
529, 562).
After defendant spoke with his attorney, he took
Detective Smith to his office (R. 529) and gave him the book to
examine.
Defendant was subsequently charged with Theft by
Receiving, Utah Code Ann. §76-6-408 (1978).

Trial was held in

June, 1984 at which time a jury found defendant guilty as
charged.

Defendant was sentenced to one to fifteen years.

Defendant was granted a stay and placed on probation.
SUMMARY OF ARGUMENT
An information may be amended at any time before the
verdict if no additional or different offense is charged.
Because the information originally charged defendant under Utah
Code Ann. S 76-6-408 and the amended information charged
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defendant under the same statute, defendant was given appropriate
notice of the charge and was not prejudiced by the amended
information.
ARGUMENT
POINT I
THE TRIAL COURT PROPERLY PERMITTED THE STATE
TO AMEND THE INFORMATION THE DAY OF THE TRIAL
The original information filed against defendant
charged that he committed the crime of:
THEFT BY RECEIVING, a Second Degree Felony, at
1532 Industrial Road, in Salt Lake County, State
of Utah, on or about December 9, 1983, in
violation of Title 76, Chapter 6, Section 408,
Utah Code Annotated, 1953 as amended, in that
the defendant, RODNEY JAMES RAMON, as party to
the offense, received, retained, or disposed
of the property of Western Sheet Metal knowing
that it had been stolen, or believing that it
probably had been stolen, with a purpose to
deprive the owner thereof, and that the
value of said property exceeded $1,000.00.
(R. 14).

This information was filed on December 20, 1983 in the

Third District Court (R. 14). On May 16, 1984 the State filed an
amended information which stated that the defendant committed the
crime of:
THEFT BY RECEIVING, . . . in that the
defendant . . . received, retained,
or disposed of the property of Western Sheet
Metal knowing that it had been stolen, or
believing that it probably had been stolen,
or concealed, withheld, or aided in concealing
or withholoing any such property from the
owner, knowing the property to be stolen, with
a purpose to deprive the owner thereof, and
that the value of said property exceeded
$1,000.00.
(R. 23) (emphasis added).

The State formally moved to amend the

information on the day of the trial, June 19, 1984; however, the
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«mciiuea inrormation was f i l e d in Third D i s t r i c t Court on May 16 ,
1984 (R. 23), and defendant received notice of the amended
information on May 17, 1984 (R. 155).
The defendant now a s s e r t s t h a t the t r i a l

court's

permitting t h e information t o be amended s u b s t a n t i a l l y prejudiced
him, and thus c o n s t i t u t e d r e v e r s i b l e e r r o r .

D e f e n d a n t s argument

i s without merit.
Utah R. Crim. P. 4 ( d ) , (Utah Code Ann. S77-35-4(d)
(1982)) provides:
The court may permit an indictment or
information to be amended at any time before
verdict if no additional or different
offense is charged and the substantial
rights of the defendant are not prejudiced.
After verdict, an indictment or information
may be amended so as to state the offense
with such particularity as to bar a subsequent
prosecution for the same offense upon the same
set of facts.
This Court's decision in State v. Kirgany 712 P.2d 240
(Utah 1985) is dispositive in the present case.

In Kirgan the

state moved to amend the information at the end of its case.
Addressing the amendment issue this Court stated:

The t r i a l court must determine if a
defendant was misled or s u r p r i s e d and
t h e r e f o r e prejudiced by an amended
information. A variance between an
information and the proof w i l l be
considered immaterial in a case in
which i t appears t h a t the defendant's
right to notice and f a i r opportunity
to defend have not been infringed
and the record i s such as to protect
the defendant against another
prosecution for the same offense.
That t e s t i s met here, where defendant
was charged under the given s t a t u t e
and was t h e r e f o r e put on notice as t o
every element of the offense a g a i n s t
which she would be required t o defend.
-6-

( c i t a t i o n s omitted)

Xd. at 242.

Defendant's argument should be r e j e c t e d for two
reasons.

F i r s t , the amendment t o the information did not change

the b a s i c charge.

The o r i g i n a l information in the present case

charged defendant by T i t l e and S e c t i o n (Theft by Receiving, Utah
Code Ann. §76-6-408 (1953) as amended) (R. 1 4 , 1 5 5 ) , and t h i s
appraised him of the s t a t u t o r y offense which included the phrase
at i s s u e in the present c a s e .

See S t a t e v. Peterson, 681 P.2d

1210 (Utah 1 9 8 4 ) , c i t i n g State v. R i c c i , 655 P.2d 690 (Utah
1982).
Second, the defendant had timely n o t i c e of the
amenoment.

The amended information was f i l e d on May 16, 1984

with the t r i a l court (R. 23) and defendant received n o t i c e of the
amendment on May 17, 1984 (R. 1 5 5 ) , one month prior t o the t r i a l
held on June 1 9 , 1984.

Thus, defendant was c e r t a i n l y not

surprised by the S t a t e ' s motion t o amend the information at
trial.
Defendant has not shown t h a t the amendment t o the
information was s u b s t a n t i a l l y p r e j u d i c i a l t o him.

His defense

and the evidence he presented, if b e l i e v e d , were a p p l i c a b l e t o
both the o r i g i n a l and amended informations.

The p o t e n t i a l

sentence did not change whether defendant was found g u i l t y of
r e c e i v i n g s t o l e n property or of concealing such property.
Accordingly, defendant's argument should be r e j e c t e d .
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CONCLUSION
Based upon the foregoing, the State requests this court
to affirm the defendant's conviction.
RESPECTFULLY submitted this c>?

day of January, 1987.

DAVID L. WILKINSON
Attorney General

KIMBERLY K. HORNAK
Assistant Attorney General
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